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Marguerite Angelari, Editor

AALS Events

Thursday, January 3, 2008—Join fellow section members
for dinner! Contact Marguerite Angelari at
mangela@Iluc.edu to rsvp.

Friday, January 4, 2008 at 8:30 a.m.

“Grays’ Autonomy: How International Law
Advances The Rights Of Older Adults.” Hilton,
Murray Hill A room

Election of Officers and Executive Committee will follow
the program. Please email your nominations to
sgary@law.uoregon.edu

My Neighbors Were Barefooted!
Kate Mewhinney, Section Chair

M_V student warned me. She said her client follows

current affairs. Sure enough, when we arrived at the
nursing facility and found the client’s private room, the
morning paper was spread out on the bed while she
carefully read each page, seated mn her wheelchair.
“'m going home soon!” she told us, cheerfully.
Healed up after a fall, she was soon to move i with
one of her daughters.

The problem?  Our chent 1s the subject of a pending
guardianship action. Her daughters filed the case when they noticed
“financial mismanagement,” including many contributions to a group that
would “save Social Security.” “Roosevelt stepped in when we had no
food to eat, and were going bare-footed 1n the cold,” she explained. “We
can’t let the current government put at risk the security of older people
and those m need!”

Poor judgment or prescient? Activist or abuse vicim? As my
student put together the facts, she faced one of the challenging aspects of
advocacy for older clients - at what point should family and the
government be allowed to step in and take over for an impaired older
person? Fortunately, i this case, the student, as court-appointed
guardian ad litem, seems to have gotten the family to resolve the issues so
that the case will be dropped.

Continued on page 2...
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...Continued from page 1

This 1s not to mmply that financial abuse was
absent m this situation. There are many clear-cut cases
of exploitation and neglect which go unaddressed by our
legal system. I would ask each member of this
Section to consider supporting the Elder Justice
Act, which 1s languishing in Congress. If you review
the website www.elderjusticecoalition.com/ and find
this bill worthy of your support, please join the
Coalition!  Better yet, drop a note to your
Congressional delegation letting them know that our
federal government should take this baby step in

the direction of stopping elder abuse and
exploitation.

So, what have we done as a Section this
year? We have a new website with useful links,
upcoming program information, sample syllabi, and
lots more! Check it out at
www.law.wfu.edu/aals.xml. ~ Our members now

receive the weekly e-bullein from the National
Academy of Elder Law Attorneys and, thanks to
Marguerite Angelari (Loyola-Chicago), we received
two excellent newsletters. I'd especially like to
thank Phebe Sauders Haugen (William Mitchell),
David English (Missour1) and Sally Hurme (GW)
for their excellent articles mn the newsletters. Jon
Forman (Oklahoma) has also done a terrific job as
our listserv webmaster. Nina Kohn (Syracuse) has
generously agreed to take over as the newsletter
editor next year.

I hope to see you at the AALS Annual
Meeting in New York City, where we have an
exciting program planned for our Section. The title
1s “Grays’ Autonomy: How International Law
Advances The Rights Of Older Adults.” So, mark
your calendars for Friday, January 4 at 8:30 a.m.
Co-sponsoring the program 1s the Section on
International Human Rights.

Our panel 1s comprised of an impressive
group of scholars and engaged activists.  Dr.

Alexandre Sidorenko, whose title 1s United Nations
Focal Point on Aging, will tell us about the role of
the U.N. in advancing the rights of older people.
An expert on the iternational aspects of elder law,
Professor Israel (“Issi”) Doron will also be on our
panel. He teaches at Haifa University in Israel, and
1s well-published mn our field. To bring us up to
date on developments m the U.K and European
Union, we have invited Professor Luke Clements of
Cardiff University Law School in Wales. And
many of you will know the fiery advocate Professor
Arlene Kanter, from Syracuse University College of
Law.

The U.S. legal system has developed a
growing awareness of mternational legal standards.
As we become more comfortable m considering
mternational norms of human rights, we face the
challenge of a graying population. These trends
coincide to make our Section’s program timely and
valuable.

Our mternational panel has 1mpressive
experience both i the academic arena and in such
activities as NGQO'’s, litigation 1n international courts,
and legislative commissions. Attendees will gain a
better understanding of how international human
rights laws, European Union law, and mental
disability law can be used to enhance the rights of
our aging communities. As attorneys, policy
makers and academics, come ready to learn how
mternational law advances the rights of increasing
numbers of senior citizens.

I look forward to seeing you on Friday,
January 4, 2008 at 8:30 a.m. Come ready to learn
about an exciting perspective on law and aging, and
to catch up with other Section members. We’ll be
at the Hilton New York, in the “Murray Hill A”
room on the 2nd Floor. Elections for officers and
the Section’s executive committee will follow the
program. And be sure to join us for dinner the
evening before! B
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End of Life Choice:
Using Appropriate Language

Kathryn L. Tucker

What ought we call the choice made by a
mentally competent terminally 1ll patient to self
administer medication for the purpose of hastening
death mn cases where the patient finds the dying
process intolerable?

This option 1s currently legal in the state of
Oregon, under the Oregon Death with Dignity Act,
and 1s widely practiced covertly in other states.
The Oregon Department of Human Services,
which reports on the Dignity Act, adopted a
policy in 2006 that it will no longer refer to this as
"assisted suicide" or "physician assisted suicide’.  As
recognized by a medical epidemiologist at the DHS,
“lit] probably has not been correct for us to be
using this language all along.” Kevin B. O’Reilly,
Oregon nixes use of term “physician assisted
suicide,” amednews.com, Nov. 6, 2006 (quoting
Katrina Hedberg, MD, MPH, a DHS Public
Health Divisiton medical epidemiologist). See,
http://www.oregon.gov/DHS; http://www.ama-
assn.org/ amednews/2006/11/06/prsc1106.htm.

This 1s consistent with the Dignity Act itself,
which clearly states: “Actions taken i accordance
with ORS 127.800 to 127.897 shall not, for any
purpose, constitute suicide, assisted suicide, mercy
killing or homicide, under the law."

A growing number of medical and health policy
organizations are adopting policy on this topic. The
American Public Health Association recognizes that
“The term ‘suicidde’ or ‘assisted suicide’ 1s
mappropriate when discussing the choice of a
mentally competent terminally 1ll patient to seek
medications that he or she could consume to bring
about a peaceful and dignified death.” The APHA
policy emphasizes “the importance to public health

of using accurate language” and, accordingly, urges:
“That health educators, policy makers, journalists,
and health care providers recognize that the choice
of a mentally competent terminally 1ll patient to
choose to self administer medications to bring
about a peaceful death 1s not “suicide”, nor 1s the
prescribing of such medications by a physician
“assisted suicide.””

The APHA further urges “That accurate, value-

neutral terms such as “aid i dymng” or “patient
directed dying” be used to describe this choice.”
APHA policy, “Supporting Appropriate Language
Used to Discuss End of Life Choices”, 11/08/2006,
LB-06-02.

Medical experts have discussed in detail why
the term “suicide” or “assisted suicide” 1s
mappropriate  when discussing the choice of a
mentally competent terminally 1ll patient to seek
medications that he or she could consume to bring
about a peaceful and dignified death. See e.g.
American Medical Women's Association Position
Statement on Aid mn Dying ("The terms "assisted
suicide" and/or “physician assisted suicide” have
been used mn the past, including in an AMWA
position statement, to refer to the choice of a
mentally competent terminally 1l patient to self
administer medication for the purpose of
controlling time and manner of death, in cases
where the patient finds the dymng process
mtolerable. The term “suicide” 1s increasingly
recognized as inaccurate and mappropriate mn this
context and we reject that term.

Kathryn Tucker is the Legal Director at Compassion &
Chorces, a group dedicated to upholding patients’ end-of-life

rights and personal control over such decisions. Ms. Tucker
1s also an Affiliate Professor of Law at Lewis and Clark Law
School.
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We adopt the less emotionally charged, value-
neutral, and accurate terms 'Aid in Dying' or 'Physi-
cian Assisted Dying." American Academy of Hos-
pice and Palhative Medicine Policy on Physi-cian
Assisted Death, adopted February 2007, available at
http://www.aahpm.org/positions/suicide.html
(rejecting the term Physician Assisted Suicide as
“emotionally charged” and inaccurate). See also, J.
Straton, Physician Assistance with Dying : Reframing the
Debate, 15 Temp Pol. & Civ Rts. L. Rev.
475(2006) (Co Director of Symptom Management and
Palhative Care in Dept of Family Medicine at Univ
Penn writes "The process of permitting people to
actively end their hife before their life-ending disease
completely runs its course" ought to be referred to as
‘physician assistance with dying’, and rejects the term
'physician assisted suicide').

Those with expertise in mental health readily
appreciate that “suicide” and the choice of a dying
patient to hasten impending death m a peaceful and
dignified manner are starkly different from a mental
health perspective. Profound psychological differences
distinguish suicide from actions under the Dignity Act.
As one psychiatrist recently summarized:

“The term ‘assisted suicide’ 1s maccurate and misleading
with respect to the Dignity Act. These patients and the
typical suicide are opposites:

The suicidal patient has no terminal illness but
wants to die; the DWD patient has a terminal illness
and wants to live.

Typical suicides bring shock and tragedy to
families and friends; DWD deaths are peaceful and
supported by loved ones.

Typical suicides are secretive and often impulsive
and violent. Death in DWD is planned; it changes only
timing in a minor way, but adds control in a major and
socially approved way.

Suicide 1s an expression of despair and futility;
DWD 1is a form of affirmation and empowerment.”
Lieberman, E.J.,M.D., Letters to the Editor, Death with
Dignity, Psychiatric News, 2006 Aug. 41 (15):29.

A working group of the American Psychological
Association has recognized: “It 1s mmportant to
remember that the reasoning on which a terminally 1ll
person (whose judgments are not impaired by mental
disorders) bases a decision to end his or her life is
fundamentally different from the reasoning a chnically
depressed person uses to justify suicide." Brief of
Amicus  Curtae  Coaliion of Mental Health
Professionals, WL 1749170 at 17, Gonzales v. Oregon,
126 S. Ct. 904 (2006) (No. 04-623); see also, Rhea K.
Farberman, 7erminal Iliness and Hastened Death
Requests: The Important Role of the Mental Health
Professional, 28 Prof. Psychol.: Research and Prac. 544
(1997); Smith and Pollack, A Psychiatric Defense of Aid
i Dying, 34 Community Mental Health Journal 547
(1998).

The mappropriateness of the term “suicide” or
“assisted suicide” has been recognized by legal scholars
as well:

“The word ‘suicide’ 1s well suited to the
description of a distraught ndividual
with his whole life ahead of him, who in
a moment of desparr, commits a
completely senseless and utterly tragic
act. In contrast, “suicide” 1s not well
suited to describe an elderly cancer
patient who 1 the final days of a horrible
and agonizing struggle simply wishes to
avold more needless suffering and
imdignity.  The first mdividual’s act
destroys what could be a long and
productive life.  The elderly cancer
patient does not extinguish the hope of a
bright future, but rather avoids the last
painful and undignified moments of a
life already fully lived. ...Use of the word
“suicide... arouses the mmages of tragic
loss of life in a situation where the
tragedy may be the continuation of life.”
J. Dallner and S. Manning, Death with
Dignity in Montana, 65 Mont. L. Rev.
309, 314-15 (2004).
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Terminally 1ll patients, some of whom choose aid in

dying, express that use of emotionally charged terms

such as “suicide” or “assisted suicide” to refer to the Did You Know?

choice seek medications to allow them control over the

time of impending death 1s hurtful and offensive to Teaching materials, useful links, and upcoming

them, their family members, and their physicians. programs are available on your Section website!
Using value neutral, accurate language to www.law.wfu.edu/aals.xml

discuss this end of life option, enables a robust debate

about enacting laws like Oregon’s elsewhere. It was after
a careful review of the decade of experience in Oregon,
that the American Medical Women’s Assoclation
concluded, as have many outside observers, that the
availability of aid i dying has posed no harm to
patients, vulnerable populations, or physicians.

Aid in dying provides an option for patients
who find themselves trapped i a dying process marked
by such progressive loss of bodily function and integrity,
deterioration and suffering that the patient concludes
that hastening impending death in a peaceful way 1s their
best choice. Aid in dying empowers patients suffering
horrific deaths to avoid extended suffering. For patients
determined to avoid such suffering, aid n dying
provides an alternative to violent deaths or uncertain
attempts at self-help. When death is imminent, it is
entirely respectful of patient autonomy and medical
ethics to empower a patient decide for himself or herself
whether to endure continued suffering or act to hasten
death m a peaceful and dignified manner.

A murky legal landscape i every state other
than Oregon keeps aid in dying covert and clandestine,
leaving  physicians  caring for suffering  dying
patients who seek  aid 1n dying  trapped
between providing care of uncertain legal status or
rejecting their patient’s request. A growing number of
groups, such as AMWA, are speaking out against
leaving dying patients with no choice but to seek help

in the back alley. B




AALS Section on Aging and the Law, Page 6 of 8

—!‘m—mi‘- -\lV“.I-kl"“.g‘l-!-i‘—-=vg--.ln—
AV AN B VAR VAR AN LA 1 1V AL ARa)

Marguente Angelan ( la Chicago) co-presented at The National ciation ging and the Law

onference ashingt tobe € topl er presentation was erapeutic Jurisprudence al
Mandated Reporting: Collabc : e t
[I[)Hd an B. Forman (Oklahoma) recently authored a chapter in Future of 4( lan Fees, in New York University

eview of E oy fits and pensation-20 apte . 3 (Alvi
Profess T SO wrote 1 7 op-ed m The Jour ccord titled “Ameri building a better retiremen
systen

rofess rm entl ished “Enc 1 un ork” in the Ap e 1e Norn

1 ranscript, which was tly published 1 Butler Lag ile Ala ess-Register an I

poke evien
Additionally, Professor Forman has given several presentations st 1s titled “Defined Benefit versus Defined Contributio
and was pr 1ted at Canada Cup of tmen nagemen T ana 3, ¢ I'he secon “Social

ity Refo d was giv r 1 ot m ma, Janu r cent
[Retiree 1ation, September 5, 2 Dklahoma Ci ahoma
[Larrv Frolik (Pittsburgh) gave a series of lectures in Japan during the week tember 17th. Professor Frolik addressed the
ng apanes an Society egal Studies he ni n ni tes N1C

ssistance ul dues nfli S n ity sponsore e F aw On
‘Solving the 'Financial Crisis' in th nerican Social Security Program. ¢ aseda University 1 kyo, he was a presenter a
[Was nstitut Compara 1 tal n' he American S url an 2 ' His paper
[wi ublish ol 1 seda Pr mngs mpa w Journal. He also w 1cl N

n the us Alterna 1spute Resolution in Elder Law held at T'su aw School m T
1 yallanis (Minnesota) was the Herbert Smith visiting professor at Cambridge University from ugust 2007 has recently
publis ’ ustee's Duty to Inform, T rolina Law Review 7) and a for article, "Deatl
iAigl( 1ericar sumptior 6-2006" In elmholz an ellar, eds., The Law of Presumptions (Comparativ s
[Continental and Ang erican Legal History, Berlin: Duncker & blot e spe n "Frontiers of Su on: kxa s fror
|l estic Partnershi February 2008 at the UCI nference on Succession in the 21 entur
Marshall K outhern Illinoi cently published "Gerlatric Patients," in Legal Medicine (Seventh Edition), edited by American

lege of Legal Medicine Textbook Committee, Mosby: Philadelphia, PA, pp. 559-563 )7) s0, Professor Kapp has published "Ethical
nd Lega 1€ rac Genatrl [ dition, edited by Edmun ithie, Paul 1chael lon tladelphi
Saunders Elsevie 6 2
Professor Kapp has also authored "Consum n Health Care: Implications for the Phy 1/Patient Relationship,” Vo , No. 2 -

S (Spring
as also published "The Business r Medical Informed Consent," 2, PP Internati rnal of Risk and

Safety in Medicine (2007), "Consumer-Driven Long Term Care: Shaping the Government's Rol L. 8, No. 2, pp. 199-214, Marquett
Elder’s Advisor (Spring 2007), and g presentation titled "Consumer-Directed Long n Care" and "Can Resident Safety and a nelike
Lnvironment Be Compatible in Lon, m ?" at the Annual Convention of Life Services Netwo icago, March 3 0




AALS Section on Aging and the Law: Page 7018

Richard L Kapicul llinois) published "Honoring Our Parents: Applying the Biblical Imperative in the Context of Long-Term
Car l ¢ Dam Fthics l'y 493-51 )7), an article on how tl 1 miman 1t to "honor fatl
V¢ 1 " 15 best implemen ga ¢ this nation's long-term care policy tor older Americans. He pres this I
1 e Law School Symposiur wong-ler re for Am s Elderly: 1s Responsible, and How Will it F !
so published "Retirement Planning a >ap: Funding Long-Te e, ewis & Clark L. R 2007), an article
1¢ unanticipated thre 1g-term care expenses to a financially secure retirement, especially 1 February 2006 reforms
of Medicaid's eligibility criteria. He present 1is paper at the Lewis & Clark Law Scho usiness Law Forum on "The Aging of the
Baby Boomers an 1erica’s Changing Retiremen
n addition, I apla ¢ Inheritan hreat ol Long-1erm Care Expenses st Hle nst. Lstate
Planning, chapt
Professor Kaj Panelist at Nposiu tecting Seniors” sy ed by ecurities Exchang 11SS1oN 1n
and spoke on "l )ther Crisis ng rm Care: 1C [0} 1¢ Annual Meeting of the nc ance

[Practitioners, National Academy of Elder Law Attorneys

|Kate viewninne ake Forest University) was a speak the National Aging and Law Conference in Washington . Ol

“ ur. W tor O T 1powermel 1tatior deptember, she was a plenary speaker at the

Carolina Conference on Ag 1arts for Seni hancial and Consum u $ past sumr sor
Mewhinney beg: ee year term 1e Council of the NC Bar Associal te Resolutio ction vember, sh

at the Canadi e Elder (Vancouve establishing elder law clinics

Nina Kohn (Syracuse) recently published an article exploring new ways tualizing and combating durable power of attorney
abuse Nin n, El I 1t as a Strategy for g the H uses of Durabl Attorney

Rutg _aw Review 0

=
—_
17
=
=
=
o
-
(s
=
o
-
.
=
g
tons
o
%
—_
o
=
-
e}
e
g
=
X
7
Z
o
=
o
—
=
=
as
=
=
o
17

This fall, she
People Age: Implications of Cognitive Impai 1t," a symposium of mvited e
Jorchard Foundation Center
oting Rights in Long-Term nstitutions: Facilitating Resident Voting ile Maintaining ion Integrity, 38 McGeorge Law
Review 82) (

-

— T
a
=
%
e
o
ot
jo]
o
=
=
@)
=~

=
—
jals
=
&
=
e
2
-
=
&
o
L
&
=
/.
o
=

le 0SKC alpar ecently published "Disc ing Discovery: Non-Pa €ss 1 et rmatio
tl s 1938-2006 Col ev a topi ncern ttorneys litigating elder law cases. He sabbatical in
7 u he olic University of the North (Chile) anc e versity of Melbourne (Australi w Schools

Linda VWV hitton (Valparaiso) recently published “Navigating tl Iniform Powe torney Act,” 3 NAEL p

dditionally, she has authored “The New Uniform Power of Attorn t: Balancin tection of the Principal, th 1, a "h
ers¢ eeeding ¢ nnual Hec ¢ Institute on Estate Planning tthew F 2( essor itton has
SO Writl yming law review article titled “Durable Powers as a uardiansh [.essons We car: 37
tetsc forthcomin, tessor Whitton ecen war 1e sident mtment as 111N1SS1




AALS Sectionon Agingandthelaw Page8of8

call for Papers

=Volume Three, Journal of International Aging, Law &
Lolicy

=Published by the AARP and Stetson University College
:of Law
EAARP and Stetson University College of Law are seeking

ssubmissions for Volume 3, Journal of International
"Aging, Law & Policy.

||

2 I'he Journal, which 1s co-sponsored by AARP and
Stetson University College of Law, provides a place for
amany people concerned with elder law issues to
=exchange ideas: scholars in different countries are able to
sshare information about law reform and significant cases;
slawyers and other advocates representing aging citizens
Eare able to exchange

=information about laws across the globe that facilitate
*their work and inspire changes from within their
=countries to improve the lives of

stheir elderly clients; and others around the world who are
aworking to make the lives of elderly citizens better are
aable to learn more that can help them continue their
simportant work.

| |

||

=Volume 8's focus will be on "ageism" and age
=discrimination in different regions or countries
Ethroughout the world. The Journal will accept

=four or five articles for publication in Volume 3.

n

EPaper Details: Paper length should be approximately 25
mto 50 pages, with endnotes or footnotes in Bluebook or
SALWD format. Past volumes of the Journal can be
aviewed online at
awvww.law.stetson.edu/centers/AARPJournal

||

| ]

| | . . .

sPaper submission procedure: Please submit an

L} . P <

=electronic version of the paper no later than November

=30, 2007,

Paper selection will be finalized by December 15, 2007.

Position Announcement

Director of Elder Law Clinic
The University of Alabama
School of Law
‘The University of Alabama School of Law is seeking

sapplicants for the full-time faculty position of Director of
:the Elder Law Clinic. The appointment is under the Law
:School's long-term contract-track and will commence in the
ssummer of 2008. The Director will oversee and/or
sconduct all phases of legal advocacy for elder clinic clients, :
steach and supervise law clinic students, manage other clinic :
§staﬂ‘, and teach other courses in the law school's
scurriculum, as needed.

SMinimum qualifications include a J.D. degree from an
‘ABA accredited law school, a distinguished academic
srecord, and experience as a clinical teacher or practicing
Jdawyer. Candidates must either be licensed to practice law
Sin Alabama or become licensed no later than one year after:
saccepting the position. Preference will be given to
sapplicants with significant experience in elder or civil legal
Ematters.

:Applications should include a letter of interest, resume, and:
scontact information for three references directed to :
:Professor Robert Kuehn, Associate Dean for Skills
EPrograms, The University of Alabama School of Law, Box
:870382, Tuscaloosa, AL 35487-0382. For further
sinformation regarding the position, contact (205) 348-0316
or rkuehn@law.ua.edu. For fullest consideration, apply by
‘November 1, 2007. The position will remain open until

filled.

‘The University of Alabama is an Equal
EOpportunity/Afﬁrmative Action employer. Women,
sminorities, veterans, and persons with disabilities are
sencouraged to apply. Requests for reasonable
s:accommodation during the application or interview process
sshould be made to Associate Dean for Administration
:Noah Funderburg, Box 870382, Tuscaloosa, Al 35487-
0382, (205) 348-4508.




